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THE NEW BULLETIN 


The Bar Association Bulletin made its initial appearance in September, 








1925—a four page issue published monthly. Five numbers were issued on 
this basis. 

In March, 1926, there appeared a new Bar Association Bulletin, designed 
to meet the splendid opportunity for an interesting legal periodical and, at 
the same time, an invaluable advertising medium for all who desired to reach 


the legal profession. On this plan, the Bulletin contained 16 pages and was 
published bimonthly. 


Despite such notable enlargement in scope and purpose, the publication 
failed its full mission. Our friends who have used its columns for legal dis- 
cussions have found the space too limited for full treatment of their topics; 
moreover, so urgent has been the demand for the available advertising space 
that we have, from time to time, been compelled to omit advertisements. 


So, once again, the Bulletin has left behind its outgrown shell; once again, a 


NEW BULLETIN. 


Space is now available for thorough elaboration. Members are urged to 
submit treatises on any current legal topic for use as leading articles. It is 
our purpose to develop a helpful editorial department; also, interesting sec- 
tions on recent decisions, book reviews and the like. When perfected, we 
shall have a well-rounded legal periodical. 


To achieve maximum success, we need the help of every member of the 
Association. We hope for an abundance of written contributions from which 
to select reading materials; each of our members should charge himself or 
herself with the duty of submitting at least one article a year for publication. 


Many and varied rewards will attend upon your efforts. 


Moreover, we shall have some space for select advertisements. We are 
anxious to have as wide variety as practicable, in keeping with the dignity of 
the publication. Here, too, every member can render real service. Additional 


revenue will make possible greater development. 


Here’s to a Bigger, Better Bulletin for the Los Angeles Bar Association. 
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The Recognition of Foreign Decrees of Divorce 


By Wm. Turney Fox 
Professor of Law, University of Southern California 


(This paper was read before the meeting of the Los Angeles Bar Association, September 30, 1926. Its 
publication in the Bar Association Bulletin was requested by unanimous vote.) 


The question of the recognition of foreign 
decrees of divorce is one of real and growing 
importance. The conflict of law that exists 
in this country, where divorces are granted 
by one state and their validity tested in an- 
other, is one that is familiar to the legal pro- 
fession. In fact, it is familiar to the public 
generally. The unfortunate situation of per- 
sons legally divorced in one state and not in 
another; of a second marriage valid in one 
state, declared invalid in another; and the 
general confusion resulting from such con- 
flict is constantly presented to the public 
through the daily press and current maga- 
zines. It now appears that there is to be added 
to this chaos, the confusion of divorce de- 
crees granted in foreign countries to citizens 
of our own country who have sojourned there- 
in only long enough to obtain the decree and 
then bring it home. 

It is my purpose to attempt an analysis of 
the underlying principles concerning divorce 
decrees rendered by the courts of one state 
and for which recognition is sought in others; 
and then by analogy to seek to determine, so 
far as is possible by this process of reason- 
ing, the status in the courts of this country 
of divorce decrees rendered by the courts of 
foreign countries. 

It will, perhaps, be helpful at the outset to 
attempt the statement of a few general basic 
principles. First, it seems to be the generally 
accepted doctrine in this country that, so far 
as the subject matter of the controversy is 
concerned, actions for divorce deal with the 
status of the parties; that it is an action in 
rem or quasi in rem, the marital status, though 
intangible in nature, being the res; and that 
the recognition of a decree in another juris- 
diction ‘depends primarily on jurisdiction of 
the court rendering the decree over this res. 
As a corollary to this proposition, it seems 
that a court does not have jurisdiction over 
this res unless one of the parties is domiciled 
in the jurisdiction where the decree is granted 
and has lived there for the time fixed by the 
local statutes. While Section 128 of our Civil 
Code, which lays down the conditions upon 
which one may maintain an action for divorce 
in this state, uses the term “resident,” refer- 


ence to other sections of our codes and state- 
ments in our reports, seem to indicate that 
the principles of domicile are the foundation 
stones of jurisdiction in such cases. This is 
indicated by the provisions of Section 128 of 
the Civil Code, which provides, as amended 
in 1925, that, “In actions for divorce neither 
the domicile nor residence of the husband 
shall be deemed the domicile or residence of 
the wife;” and that, “For the purpose of such 
an action each may have a separate domicile 
or residence, depending upon proof of the 
fact and not upon legal presumptions.” Refer- 
ence to Section 52 of the Political Code. 
which lays down the rules for determining 
residence, seems to support this conclusion 
also. In that section seven rules are given 
for determining residence. An analysis of 
these rules shows that they are the rules made 
use of in determining domicile. As typically 
illustrating this proposition reference is made 
to only four of the shorter rules. Rule two 
provides, “There can be only one residence” ; 
rule three that, “A residence cannot be lost 
until another is gained”; rule five that, “The 
residence of the husband is the residence of 
the wife”; and rule seven that, “The residence 
can be changed only by the union of act and 
intent.” 

Our Supreme Court, as well as the Supreme 
Court of the United States, has from time to 
time made statements which seem to bear out 
this conclusion. As early as 1865 our Su- 
preme Court, in the case of Bennett v. Ben- 
nett (28 Cal. 599), made the statement that: 
“The tribunals of a country have no jurisdic- 
tion over a cause of divorce, if neither of the 
parties has an actual bona fide domicile with- 
in the territory.” A similar statement was 
made by our Chief Justice, then a Justice of 
the Appellate Court, in the case of Anthony 
v. Tarpley (45 Cal. App. 72). In that case 
he said: “As distinguished from legal domi- 
cile, mere residence within a particular state 
of the plaintiff in a divorce cause, brought in 
a court of such state, is not sufficient to confer 
jurisdiction upon such court to dissolve the 
marriage relation existing between the plain- 
tiff and a non-resident defendant.” This lan- 
guage was taken from the opinion of Mr. 














Page 8 


THE BAR ASSOCIATION BULLETIN 





Justice White in Haddock v. Haddock (201 
U. S. 562). Further on in the opinion, Mr. 
Chief Justice Waste said: “As, according to 
the complaint, neither of the parties to the 
divorce action had a legal domicile in the 
State of Oregon, the want of jurisdiction in 
the court of that state to entertain the divorce 
action is clear.” However, it should be borne 
in mind that domicile alone, as defined in in- 
ternational law, is not sufficient to confer jur- 
isdiction: for a party may be domiciled, in 
that sense, in a jurisdiction in which he has 
not lived for years. Our familiar statutory 
provisions must, of course, also be complied 
with. This principle is illustrated by the 
well-known case of De La Montanya v. De La 
Montanya (112 Cal. 101). Not only must 
these requirements be met so far as the indi- 
vidual is concerned, but since the decree is in 
rem or quasi in rem, if it is to be entitled to 
recognition in other jurisdictions, particularly 
under the full faith and credit clause of the 
Constitution, that domicile must be of such 
a character or acquired under such circum- 
stances as to carry along with it the res as a 
basis for giving the court jurisdiction over it. 
This proposition is illustrated by the famous 
Haddock and Atherton cases, which will be 
discussed later. 

We may now turn to the consideration of a 
few typical situations regarding the recogni- 
tion by the courts of one jurisdiction of de- 
crees of divorce granted by the courts of an- 
other. So far as the states of the union are 
concerned such recognition depends either 
upon the principles of comity or upon the 
effect of the full faith and credit clause of 
the Federal Constitution. With respect, how- 
ever, to such decrees, granted by the courts 
of foreign countries, their recognition by the 
courts of this country depends entirely upon 
principles of comity. 

First of all, it is not open to question that 
where the husband and wife are domiciled in 
a state—and have lived together there for the 
period fixed by statute—there exists jurisdic- 
tion in the courts of such state, for good 
cause, to enter a decree of divorce which will 
be entitled to enforcement in another state by 
virtue of the full faith and credit clause. 


It has also been decided by the U. S. Su- 
preme Court in Cheever v. Wilson (9 Wall. 
108) that where a bona fide domicile has been 
acquired in a state by either of the parties to 
the marriage, and a suit is brought by the 
domiciled party in such state for divorce, the 
courts of that state, if they acquire personal 
jurisdiction also of the other party, have 


authority to enter a decree of divorce, entitled 
to be enforced in every state by virtue of the 
full faith and credit clause. 

From an international point of view the 
same conclusions would be reached on the 
principle of comity. That such is the law of 
England and Scotland is shown by such cases 
as Harvey v. Farnie (L. R. 8 App. Cas. 43). 
That the same results would be reached by 
the courts of this country is shown by such 
cases as Miller v. Miller (128 N. Y. S. 787). 
Sorenson v. Sorenson (202 N. Y. S. 620 
[1924]) and McGrew v. Mutual Life Insur- 
ance Company (132 Cal. 85). In this connec- 
tion it might be noted that decrees granted 
by the courts of foreign countries will be 
recognized by our courts on the principle of 
comity, although the decree may have been 
granted for a cause that would not have been 
a ground for divorce in this country and 
through a procedure wholly unknown to our 
law. In the Miller case the parties were 
Russian subjects and appeared before a rabbi 
and were divorced according to the Jewish 
and Russian law. In passing on the validity 
of the decree the court said: ~The effect of 
the power delegated to the rabbis to grant 
divorces was substantially to create an ecclesi- 
astical court, recognized as such in the Rus- 
sian Empire; and their pronouncement of sen- 
tence of divorce has the same effect in that 
country as like sentences have in the courts 
of our states.” 

In the California case just cited the parties 
were, at the time the action was begun, resid- 
ing in and domiciled in Honolulu, Hawaiian 
Islands. The husband was declared to be an 
incompetent and a guardian was appointed. 
An action for divorce was later started by the 
husband through his guardian against the de- 
fendant wife. Although a decree could not 
have been obtained in California under such 
a procedure, our court recognized the validity 
of the Hawaiian decree upon the principle of 
comity. We find the English courts apply- 
ing the same principles under similar circum- 
stances. This is brought out in a case before 
the Privy Council, Le Mesurier v. Le Mesurier 
(L. R. [1895] A. C. 517). 

We may now turn our attention to the sit- 
uation where one party, say the husband, de- 
serts the other and goes to another jurisdic- 
tion and there establishes a personal domicile 
and secures a divorce in such jurisdiction 
upon constructive service and then sets up 
this decree as a defense, when sued in the 
jurisdiction where the parties last lived to- 

(Continued on Page 25) 
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The American Bar Association’s Program for 
Procedural Reform 


By W. Jerrerson Davis of the San Diego Bar 


The efficient system of legal procedure, 
achieved in England after a hundred-year war 
for legal reform, is about to be translated in 
terms of American efficiency. The English 
system of procedure has been adopted in all 
parts of the English speaking world, with the 
exception of the United States. There has 
been a growing tendency on the part of the 
public to characterize methods of legal pro- 
cedure as archaic, and unadaptable to the de- 
mands of modern business and commerce. 
That the Bar has taken this public indictment 
seriously is evidenced by the fact that there 
is now almost a universal demand that the 
courts be freed from legislative shackles, and 
be given the power to prescribe their own 
rules. Great reforms are brought about slow- 
ly, but it is quite time that we in this country 
should make a thorough examination into the 
problems of judicial administration, with a 
view to emancipating it from legislative en- 
croachments, which have largely destroyed the 
vitality and power of our courts, and brought 
the administration of justice a large measure 


of public disfavor. 


The forty-ninth annual meeting of the 
American Bar Association at Denver was 
marked not only by the largest attendance 
record of the Association, but by the universal 
demand for procedural reform. The domi- 
nant outstanding characteristic of each of the 
speeches to which I listened was this: There 
is a growing lack of respect on the part of 
the public for the enforcement of law, which 
is exhibited when a great majority of people 
refuse to obey the law, and also a lack of con- 
fidence in attorneys, in that the public seems 
to consider that they represent an archaic form 
of procedure and one not adapted to the needs 
of business at the present time. 


We have all probably noticed that men of 


action resent the delays to which they are 
subjected through antiquated methods of court 
procedure. 


We have the recommendations of Chief Jus. 
tice Taft and others for the simplification of 
procedure, not only in civil, but particularly 
in criminal cases. When we reach the stage 
that we have more murderers at large await- 
ing trial than we have policemen to enforce 
law and order, we must concede at once that 
a reform in criminal procedure is necessary. 


England passed through this stage between 
850 and 1870, or thereabouts. The first de- 
mand for reform in this country came in 
890, but until 1921 we were marking time, 
discoursing upon the advisability of reform 
in procedure, without having put into effect 
any of the methods which will bring about 


such reform. 


In addition to codifying criminal procedure, 
and re-stating the fundamental principles 
which underlie the body of substantive law, 
there is the duty devolving upon the lawyers 
to see that this work is entrusted to men who 
are experienced in the handling of legal prob- 
lems, and not given over to laymen who have 
no knowledge of the fundamental principles 
underlying the law today. 


I was delighted with the great clarity of 
expression in the beautiful and learned ad- 
dress of former Solicitor General James M. 
Beck, and the profundity of wisdom which 
also marked the very able and learned ad- 
dress of Dr. Roscoe Pound. The addresses 
of these two gentlemen were the outstanding 
events of the session, coupled, of course, with 
the report of former Attorney General George 
W. Wickersham, who is the head of the Amer- 
ican Law Institute, a body of lawyers charged 
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with the work of reshaping the statements of 
substantive law. 


That there is a primary need and imme- 
diate necessity for the re-statement of sub- 
stantive law is evidenced in this: When 
Abraham Lincoln was a practicing attorney 
in Illinois, there were then in existence only 
twenty reports of the Supreme Court of that 
State in comparison with some three hundred 
and twenty at the present day. At that time 
there were no reports of our Supreme Court 
in California. because California was not 
then admitted to the Union as a State. Today 
we are faced with a maze of nearly two hun- 
dred reports of our Supreme Court, and some 
seventy Appellate reports. In searching for 
legal principles to apply to concrete cases. 
we are lost in a maze of technicalities and 
decisions of courts. and what a different sit- 
uation is presented from the time in which 
Mr. Lincoln was a practitioner. 


If one states his impressions of Lincoln as 
a lawyer, it must be that his work was marked 
by meditation and reflection, carefully thought 
out premises before his conclusion was 
reached. and then that conclusion was ex- 
pressed so tersely and with such a beautiful 
choice of simple language, that there could 
be no mistake in the conclusion which he 
reached. He often anticipated the decisions 
of our courts in the statement of his legal 
conclusions. and yet the evidence is indis- 
putable that he did not have decisions and 
case precedents upon which to rely, but 
reached his conclusions through independent 
reasoning. based upon the fundamental prin- 
ciples of the law. 


If such be the case. what better reason could 
there be for a re-statement of the law in this 
fundamental form so that we may in future 
be the more easily able to apply these funda- 
mental principles, and not have to rely upon 
the maze of technical decisions of courts 
which have been the result of our so-called 
case hook training. 


I am not presuming, of course, to say that 
every lawyer has in him the making of a 


Lincoln, or that every lawyer from his own 
experience can see the application of these 
principles to the case in hand, but if Lincoln 
reached the heights of our profession with so 
little material at hand, is that not evidence 
that the present system is subject to indict- 
ment, and that it should be changed for a 
simpler system which will contain in simple 
language a re-statement of fundamental prin- 
ciples, and that lawyers may be guided by a 
more simple procedural method, so that the 
rights of litigants may in future be the more 
carefully safeguarded, and that substantial 
justice may be obtained, far more quickly 
than is possible under present conditions? 


In the matter of RESTATEMENT OF THE 
LAW, the Carnegie Corporation has appropri- 
ated a sum in excess of one million dollars. 
and tentative drafts for restatement of the law 
of Agency. Contracts, Torts, and Conflict of 
Laws. are in process of preparation. 


At this time. when so much criticism is 
directed by the press and by the average lay- 
man against the prevailing methods of our 
profession, it is curious that so little is known 
in regard to the steps which are being taken 
by the Bar to re-shape and re-state the fun- 
damental basic principles of law. 


Three agencies are operating in favor of a 
great trinity of jurisprudence. We have the 
CONFERENCE OF COMMISSIONS ON UNI- 
FORM STATE LAWS to make uniform the 
statutes: the CONFERENCE OF JUDGES to 
make uniform the decisions; and the COM- 
MITTEE ON UNIFORM JUDICIAL PRO- 
CEDURE. So important has been the work 
of these committees that the demand for pro- 
cedural reform now dominates the thought of 
all lawyers who regard their profession as 
a science, and take a pride in the quality of 
their work. 


A law is as useful as the procedure through 
which it is enforced. Consequently, we have 
the almost universal demand now for the 
regulation of procedure by rules of court 


(Continued on Page 24) 
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Recent Decisions on Federal Income Tax 


IN THE ISSUE OF THE AMERICAN BAR ASSOCIATION JOURNAL FOR SEPTEMBER, 
1926, THERE IS AN EXCELLENT REVIEW BY EDGAR BRONSON TOLMAN OF 
RECENT SUPREME COURT DECISIONS, NOTABLY THOSE PERTAINING 


TO THE FEDERAL INCOME TAX. 


THE BULLETIN IS REPRINTING 


FOR THE BENEFIT OF ITS READERS FOUR ESPECIALLY IN- 
TERESTING EXCERPTS FROM THIS REVIEW. 


Federal Income Tax—Interest on Claims 
for the Repayment of Illegal 
Tax Collections 

Interest paid on refunds of internal revenue taxes 
runs to the date when the Commissioner finally ap- 
proves the amount reported by the Collector as over- 
paid, but not to the date when the repayment is 
actually made. 

In order to come within that provision making the 
interest on refunds run from the date when the tax 
was paid where the payment was made under protest, 
the protest must be specific and for reasons set out 
in detail. 

The interest allowed by way of discount on taxes 
paid in advance may not be recovered where it turns 
out that the tax was illegally collected. 


Girard Trust Co. et al. v. United States. 
Adv. Ops. 350, Sup. Ct. Rep. v. 46, p. —. 


This was a suit brought in the Court of 
Claims by the executors of an estate to re- 
cover amounts of interest which had not been 
included in certain large refunds which they 
had already been successful in obtaining from 
The Court of 
Claims dismissed the petition upon the ground 


the Federal tax authorities. 


that a separate suit could not be brought for 
interest on such refunds. The Supreme Court, 
to which the case was brought on appeal, 
briefly held that the Court of Claims had mis- 
read the case which it had relied on to estab- 
lish a want of jurisdiction, and proceeded to 
Of the three 
separate claims for interest made by the 


consider the case on its merits. 


executors the Court denied two and granted 
one in part. Judgment was accordingly re- 


versed and the cause remanded. 


The Chief Justice delivered the opinion of 
the Court. The first 
executors was that interest should have been 


contention of the 


allowed on the amount refunded, in respect 
to an income tax payment made by decedent, 
to the date when payment was actually made, 
The check sent the executors included interest 
only to the date when the Commissioner first 
decided that an overpayment had been made. 
The point involved the construction of the 
words “to the date of such allowance” in Sec. 
tion 1324 of the Revenue Act of 1921, pro- 
viding for the payment of interest on refunds. 
The learned Chief Justice held that these 
words did not provide for interest down to 
the date of payment: 


If Congress had intended that interest 
should be allowed to the date of payment. 
it seems to us it would have said so. Al- 
lowance in its ordinary sense does not mean 
payment, and in the practical administra- 
tion of the Treasury Department the two 
things are quite different. The one is a de- 
cision by the competent authority that the 
payment should be made. The other is the 
actual payment. The Commissioner of In- 
ternal Revenue is the final judge in the ad- 
ministrative branch of the government to 
decide that an overassessment has been made 
and that a refund or credit should be 
granted, and when he has made that de- 
cision finally, he has allowed the claim for 
the refund or credit of the taxes paid within 
the meaning of the section. : 

To have made the interest calculable to 
the date of actual payment would have led 
to uncertainty and confusion, as the Comp- 
troller General indicates, and it was doubt- 
less for that reason that Congress qualified 
its desire to pay interest for the exact time 
during which the money was detained to a 
date which was practical from an admin- 
istrative standpoint. 


But he held that interest should have been 
allowed down to the date when the Commis- 
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the refund. He said: 


The findings and the exhibits show that 
the course of business is that the Collector 
on receiving from the Commissioner the 
schedule as to the overassessment, examines 
his books and reports back to the Bureau 
the amount which should be credited on 
taxes due and the amount to be refunded, 
that this is examined by the Assistant Com- 
missioner and then is delivered to the Com- 
missioner, who makes it effective by his 
approval. Until it reaches him and is ap- 
proved by him, the refund cannot be paid. 
This we think is the real date of allowance. 
Until that time, the exact amount of the re- 
fund is not fixed finally by competent 
authority. This date would seem to be just 
as certain and convenient from an admin- 
istrative standpoint as that of the original de- 
cision of the Commissioner, and it is cer- 
tainly more in conformity to the general 
purpose of Congress to relieve the over- 
assessed taxpayer by paying compensatory 
interest on money unjustly taken and kept 
by the Government. 


Second, the learned Chief Justice decided 


that the executors had not brought themselves 





within that class of cases where, by specific- 
ally alleging reasons why the amount paid 
was an illegal exaction, the taxpayer is al- 
lowed interest from the date when the tax 
was actually paid. He said: 





The Government’s contention is that the 
distinction made in Section 1324, by which 
the amount of interest to be paid on re- 
funded taxes is to date from the payment of 
the taxes in cases where there is a specific 
protest setting forth in detail the basis and 
reasons for such protests, and by which the 
interest is to be dated only from six months 
after the date of filing the claim for refund 
or credit when there is no protest, was in- 
tended to favor those who furnished to the 
collecting officers by way of specific protest 
a valid basis for a refund of the taxes. 


We agree with this view. To hold other- 
wise would be to invite a protest on any pre- 
tended ground by taxpayers in every case of 
payment and would make the protest of no 
value to the Treasury or the collecting of- 
ficers. A protest is for the purpose of invit- 


(Continued on Page 21) 
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Legal Bureau of the Society of St. Vincent De Paul 


Of interest to the profession and to the 
community is the news of the work that is 
being done and planned by the recently organ- 
ized Legal Bureau of the St. Vincent de Paul 
Society. It is the purpose of the bureau, com- 
posed largely of young attorneys, to render 
professional aid free of charge, and to give 
advice and counsel, in both criminal and civil 
matters, to poor and needy persons in Los 
Angeles, indiscriminate of race, nationality or 
religion. The legal bureau was formally 
established last Thursday evening at a dinner 
at the California Club attended by many local 
attorneys, the meeting being called by J. Wise- 
man Macdonald, prominent Los Angeles law- 
yer and president of the St. Vincent de Paul 
Society of the diocese of Los Angeles and San 
Diego. 


The St. Vincent de Paul Society is a chari- 
table organization of Catholic laymen, which, 
for nearly a centry, has ministered to the 
wants of unfortunate people in many lands. 
The quiet and conscientious endeavors of this 
society in Los Angeles has for years had a 
beneficent influence. Especially meritorious 
has been the work of aiding, comforting and 
befriending needy and sick inmates of the 
county jail, county hospital and county farm. 


For some time the society has maintained 
a jail visitor whose duty it is to ascertain and 
endeavor to relieve the wants of friendless and 
In the 
opinion of members of the society, however, 


destitute prisoners in the county jail. 


this phase of the work, while worthy, does not 
fully answer the aims desired. It has been 
realized that there are many uneducated and 
poverty stricken persons who are in need of 
legal assistance which the public defender in 
his official capacity cannot render. It was in 
answer to this need that members of the St. 
Vincent de Paul Society, notably Mr. Macdon- 
ald and Bishop John J. Cantwell, planned and 
organized the legal bureau. 


In criminal matters, the work of the bureau 
will consist largely in aiding and supplement- 
ing that of the public defender. The mem- 


bers will give counsel to, and aid and be- 
friend, those who are worthy, in a personal 
way that is beyond the duties of an official, 
as such, and it is hoped that the giving of this 
assistance will react in causing many of the 
recipients to become better members of soci- 
ety. Also, the bureau has among its members 
men who can speak Italian, French and Span- 
ish, and who are thus enabled to confer intelli- 
gently with foreigners in jail who do not un- 
derstand our language. 


The civil phase of the organization’s en- 
deavors is to receive fully as much considera- 
tion, and offers an unusually inviting field for 
charitable activity. The members of the soci- 
ety are subject to the call of destitute persons, 
who, through ignorance or misfortune, have 
fallen in situations demanding the services of 
an attorney. It is needless to cite examples 
of the many such situations which continually 
arise—a woman with small children and no 
money is deserted by a husband who, provided 
legal pressure is brought to bear, may be 
made to pay something for their support; a 
poor family which has been making payments 
on a small home, may be about to lose it 
through some defect in the conveyance or 
terms of purchase agreement that an attorney 
can remedy; a laborer may not understand 
how to secure wages due and unpaid, etc., ete. 
It is the duty of the St. Vincent de Paul Society 
to learn of these cases, and of the legal bureau 
to attend to them. The problems presented 
will receive as full consideration by members 
of the bureau as though the clients had paid 
substantial retainers. At intervals meetings 
are to be held, at which reports will be made 


of work accomplished and cases dealt with, 
problems discussed, and views exchanged as 
to means of bettering the activities of the 
bureau. 


In a profession which is not uncommonly 
accused of tending to become too mercenary, 
it is refreshing and salutary to find members 
who by systematic and organized effort are 
thus seeking to minister unselfishly and un- 
pretentiously to the wants of others. 
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Title Insurance and Trust Company 


CAPITAL AND SURPLUS 
$9,000,000.00 


WILLIAM H. ALLEN, JR., President 
STUART O'MELVENY, First Vice-President 
O. P. CLARK, Secretary 


California’s largest title insurance company. 
fa] ~ 


Issues Policies of Title Insurance and Guarantees, handles 


escrows and acts in all trust capacities. 


The Company also issues Policies of Title Insurance and Guar- 
antee and handles escrows on property in the counties of 
San Diego, Ventura, Kern, Tulare, Riverside and Santa 


Barbara. 


Orders for Policies and Guarantees to be issued in these coun- 
ties can be placed if desired with the main office at Fifth 
and Spring Streets. 


TITLE INSURANCE AND TRUST COMPANY 
TITLE INSURANCE BUILDING 
FIFTH AND SPRING STREETS 
Los ANGELES 
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Program of Bar Association Meeting, 


October 28th, 1926 


6:15 P. M., Hotel Alexandria 


Because certain of the amendments which 
are to be voted upon at the ensuing election 
vitally concern the members of the legal pro- 
fession, the program committee has arranged 
to have these amendments explained by mem- 
bers of the Association who are pre-eminently 
qualified to speak on the subject assigned to 
them. Without a doubt, the Association is 
very fortunate in being able to have so many 


prominent speakers on one evening's program. 


The amendments and the speakers who are 


to discuss them are as follows: 


1. Amendment No. 14 on the ballot, rela- 
tive to the procedure in increasing the capital 
bonded indebtedness of 


Hon. Alfred L. Bartlett. 


stock or corpora- 


tions 


2. Amendment No. 19 on the ballot, rela- 
tive to pensioning of judges after twenty-four 


Judge Wm. J. Hunsaker. 


years’ service 


3. Amendment No. 26 on the ballot, rela- 
tive to giving Appellate Courts trial court 


Judge Dana R. Weller. 


powers 


1. Amendment No. 27 on the ballot, rela- 
tive to the creation of judicial council—Judge 


John Perry Wood. 


After the speakers have concluded, the 
meeting will be turned over to general dis- 
cussion, and all members who desire to do so 
will be allowed a few moments in which to 
voice their opinions, either pro or con on the 


above amendments. 


Respectfully submitted, 


Leo M. Rosecrans, Chairman. 
WitiiaAm H. ANDERSON. 
KEMPER CAMPBELL, 

Everett W. Mattoon, 
THomas C, RipGeway. 

Leon R. YANKWICH. 


A Splendid Public Service 


In determining upon a ticket for candidates 
for Superior Court Judgeships for this County 
and in commending that ticket to the public 
in a dignified manner, the Los Angeles Bar 
Association has performed a public service of 
great value. Our officers and trustees deserve 
unqualified commendation; they have accom- 
plished this work despite real personal sacri- 
fice of time and money. 

No one can rightfully say that in this con- 
structive effort any advantage is sought or any 
selfish motive is subserved. No personal issue 


is involved. It is a unified endeavor to assure 


a judiciary of the highest possible calibre. 


Some criticism has been leveled at the Asso- 
ciation for its active opposition to candidates. 
The answer is found in the mandate of the 
“The Association 
through its Board of Trustees shall conduct a 


By-Laws which requires: 


campaign in favor of the candidates endorsed 
by the Association and in opposition to the 
candidates found by such balloting to be not 
qualified.” In conducting the campaign in 
favor of the candidates endorsed by the Asso- 
ciation and in opposition to the candidates 
rejected, your officers and trustees have been 
actuated solely by a desire to do that duty 
well. 

















Page 20 


THE BAR ASSOCIATION BULLETIN 








Membership Campaign Drive 


Judge Edward T. Bishop, Chairman of the 
Membership Campaign Committee, announces 
the opening of a campaign drive for new 


members. 


This campaign has been somewhat delayed 
by reason of the unusual claim upon the time 
and services of members of the Association in 
the movement for better Judges. In view of 
the fact that only one quarter of the current 
year remains, the Board of Trustees adopted 
a resolution that regular new members be re- 
ceived into the Association upon payment of 
one-fourth of the regular annual dues, namely, 
the sum of $2.50. 


Moreover, all Attorneys who have been ad- 
mitted to practice law in California upon 
examination during the year 1926 will, pro- 
vided they accept during said year, be re- 
ceived into the Association as special members 


without the payment of any dues, and will be 
required to pay only one-half regular dues 
for membership during 1927. 


Chairman Bishop states that an energetic 
campaign will be conducted for regular and 
special members. It is hoped that the mem- 
bership of the Association can be extended 
well above the two thousand mark. 


Headquarters for the Committee will be 
Suite 535, Title Insurance Bldg., and any in- 
formation concerning the campaign can be 
obtained through Chas. L. Nichols, Secretary 
of the Committee. Other members of the 
Committee are: Mrs. Margaret D. Yale, Miss 
Mab Copeland Lineman, Miss Lucretia H. 
Norman, Hon. Wm. S. Baird, Henry G. Bod- 
kin, Thomas K. Case, Kent H. Redwine, Ralph 
J. Brown, Joseph J. Sproul, Roland G. Swaf.- 


field, and John Beardsley. 








Che Los Angeles Daily Journal 


214 NEw HIGH STREET 
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RECENT SUPREME COURT 

DECISIONS 
(Continued from Page 13) 
iy, attention of the taxing officers to the 
illegality of the collection, so that they may 
take remedial measures at once. But if pro- 
tests are based on reasons of no validity, 
they do not accomplish the public purpose 
for which they are devised. 

And finally he held that the amount of dis- 
count allowed on the advance payment of the 
excess profits tax paid in 1917, as permitted 
by Section 1009, was not recoverable. He 
said: 

We do not see the basis upon which such 
recovery can be had. The taxpayer cannot 
obtain a refund under the other sections 
quoted except for taxes paid. By reason of 
his payment earlier than required, he has 
been permitted to reduce the amount which 
he actually paid. But there is no provision 
in the statute for a recovery of anything but 
what he did pay, or for interest on anything 
but on what he did pay. We think that if 
Congress intended him to recover interest 
for his accommodation of the Government by 
a premature payment of his taxes illegally 
collected, it would have made a specific pro- 
vision for it and have given the Commis- 
sioner special authority. 

Argued by Mr. James Craig Peacock for 
appellants and by Special Assistant to the 
Alfred H. Wheat for 


Attorney General 


appellee. 
Federal Income Tax Estates During 
Administration 

In computing the amount of income taxable under 
the Federal Income Tax laws, to an estate during 
administration, the amount of a state transfer tax 
paid that year is deductible. 

Keith v. Johnson, Adv. Ops. 427, Sup. Ct. 
Rep. v. 46, p. 415. 

This was a suit brought by the administra- 
trix of an estate to recover an amount of Fed- 
eral income tax, imposed under the Act of 
1916, upon the estate under her administra- 
tion. During the year for which the income 
tax was imposed, the administratrix had paid 
the state tax placed upon all transfers of 
property from decedents. If she had been 
allowed to deduct the amount of this payment 





there would have been no income tax to pay. 
But, acting in conformity with a ruling of 
the Treasury Department, she paid the tax, 
although under protest. Her suit was suc- 
cessful in the District Court, and judgment 
was affirmed by the Circuit Court of Appeals 
for the Second Circuit and again, on writ of 
certiorari, by the Supreme Court. 


Mr. Justice Butler delivered the opinion of 
the Court. In United States v. Woodward, 256 
U. S. 632, it had been held that the Federal 
estate taxes were deductible in computing the 
Federal income tax on the estate. The Gov- 
ernment, however, relied upon a Supreme 
Court decision in which it had been held that 
the state transfer tax was not deductible in 
computing the amount of the Federal estate 
tax. But the learned Justice pointed out that 
later New York decisions had construed the 
state transfer tax to be a tax on the estate of 
decedent, deductible by the administrator from 
the state income tax imposed on income from 


the estate. Following this consideration of 


cases, the learned Justice said: 


By indicating that the latest decisions of 
the state courts will be followed here as 
binding, it is not intended to intimate that 
a different view is entertained as to the con- 
struction properly to be given the state law. 
In fact, we agree with that construction; and 
feel justified in so saying as the same ques- 
tion arises in another case—No. 470, the 
opinion in which is announced concurrently 
with this one—on a substantially similar 
statute of a state where there has been no 
authoritative construction by the state courts. 
(Citing case.) And we are of the opinion 
that the transfer tax is deductible. It was 
primarily payable by the respondent out of 
moneys and other property of the estate; and 
it was paid by her. While this lessens the 
amount for distribution among the heirs, it 
cannot be said that they bore any part of 
the tax. As well might it be claimed that 
they paid the funeral expenses and debts, if 
any, of the intestate. No part of the trans- 
fer tax so paid could be taken by the heirs 
as a deduction in calculating their Federal 
income taxes. It follows that the amount of 
the transfer tax paid in 1917 by the re- 
spondent was deductible in ascertaining the 
taxable income of the estate received by her 
in that year. 


Argued by Messrs. Newton K. Fox and W. 
H. Trigg for petitioner and by Messrs. Sidney 
V. Lowell and John M. Perry for respondent. 
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Federal Income Tax—Deduction of 
Reserves for Taxes 

Under the Revenue Act of 1916, a taxpayer that 
keeps his books on an accrual basis must deduct 
from gross income the amount of a reserve set aside 
for taxes due and payable the following year. 

United States v. Anderson et al., Adv. Ops. 
142, Sup. Ct. Rep. v. 46, p. 131. 

This is the case cited in the Court’s opinion 


If the 


executors, in that case, had kept their books 


in the Mitchell case, reviewed above. 


upon an accrual basis they would have been 
able to deduct the amount of the estate tax, 
although not actually paid until the following 
year. In the present case the taxpayer did 
keep his books on an accrual basis. The Com- 
missioner therefore compelled him to deduct 
the amount of a munitions tax, paid the fol- 
lowing year, because under this system of 
accounting the taxpayer had entered in an 
account “reserves for taxes” an amount sufh- 
cien to pay the munitions tax due the year 
after. In this case the taxpayer sought to 
make the deduction in the year when the tax 
was actually paid, thus to reduce the total 
amount of taxes paid during the series of 
years. But his suit in the Court of Claims 
resulted in judgment for the Government, 
affirmed on appeal by the Supreme Court. 


Mr. Justic Stone delivered the opinion of 
the Court. He cited Section 13(d) of the 
Revenue Act of 1916, providing that a tax- 
payer not keeping his accounts on a basis of 
actual receipts and disbursements may make 
his return upon the basis on which his ac- 
counts are actually kept, providing they re- 
flect his true income, and also Treasury de- 
cisions laying down rules for the application 
of this provision. He then said: 

Treasury Decision 2433, to which reference 
has been made, was in harmony with this view 
of Section 13(d). It recognized the right of the 
corporation to deduct all accruals and reserves, 
without distinction, made on its books to meet 
liabilities, provided the return included income 
accrued and, as made, reflected true net income. 
If the return failed so to reflect income, the 
regulation reserved the right of the Commis- 
sioner to require the return to be made on the 
basis of receipts and disbursements. 

A consideration of the difficulties involved in 
the preparation of an income account on a strict 
basis of receipts and disbursements for a_busi- 


ness of any complexity, which had been experi- 
enced in the application of the Acts of 1909 and 
1913 and which made it necessary to authorize 
by departmental regulation, a method of pre- 
paring returns not in terms provided for by 
these statutes, indicates with no uncertainty the 
purpose of Sections 12(a) and 13(d) of the Act 
of 1916. It was to enable taxpayers to keep their 
books and make their returns according to scien- 
tific accounting principles, by charging against 
income earned during the taxable period, the 
expenses incurred in and properly attributable 
to the process of earning income during that 
period: and, indeed, to require the tax return to 
be made on that basis, if the taxpayer failed 
or was unable to make the return on a strict 
receipts and disbursements basis. 

The appellee’s true income for the year 1916 
could not have been determined without deduct- 
ing from its gross income for the year the total 
cost and expenses attributable to the production 
of that income during the year. The reserve for 
munitions taxes set up on its books for 1916 
must have been deducted from receivables for 
munitions sold in that year before the net re- 
sults of the operations for the year could be 
ascertained. The taxpayer being unable to make 
its return on a strict receipts and disbursements 
basis, and not having attempted to do so, could 
not have complied with Section 13(d) and Treas- 
ury Decision 2433 by deducting either accruals 
of interest or expenses alone without the other, 
or without deducting other reserves made on its 
books to meet liabilities such as the munitions 
tax, incurred in the process of creating income. 

Only a word need be said with reference to 
the contention that the tax upon munitions man- 
ufactured and sold in 1916 did not accrue until 
1917. In a technical legal sense it may be argued 
that a tax does not accrue until it has been as- 
sessed and becomes due; but it is also true that 
in advance of the assessment of a tax, all the 
events may occur which fix the amount of the 
tax and determine the liability of the taxpayer 
to pay it. In this respect, for purposes of ac- 
counting and of ascertaining true income for a 
given accounting period, the munitions tax here 
in question did not stand on any different foot- 
ing than other accrued expenses appearing on 
appellee’s books. In the economic and bookkeep- 
ing sense with which the statute and Treasury 
decisions were concerned, the taxes had accrued 


Mr. Justice Sutherland and Mr. Justice San- 
ford dissented. 


Argued by Solicitor General Mitchell for 
appellant and by Messrs. John W. Davis and 
Louis H. Porter for appellees. 


Federal Income Tax—Distributions to 


Shareholders 


The “most recently accumulated undivided profits 
or surplus” out of which the Revenue Act of 1917 
declares that distributions to shareholders shall be 
deemed to have been made, refers to profits which 
have neither been distributed as dividends nor car- 
ried to surplus account en the books. not to profits 
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which have been added to an undivided profits ac- 
count at the end of the fiscal year. 


Edwards v. Douglas et al., Adv. Ops. 105, 
Sup. Ct. Rep. v. 46, p. 85. 
This case involved the construction of Sec- 


tion 31(b) of the Revenue Act of 1917, which 
provided that distributions to shareholders 


should be deemed to have been made “from 
the most recently accumulated undivided prof- 
its or surplus” and should constitute a part 
In 1917 a shareholder 
in a large corporation received two dividends 
which the Commissioner of Internal Revenue 
declared to be taxable income. 
paid under protest and suit brought to recover 
the amount paid. In the higher courts it was 
not contended that the dividends did not con- 


of the taxable income. 


The tax was 


stitute taxable income; the sole contention was 
that they should have been taxed at the 1916 
rate, which was less than the rate for 1917. 
The argument of the taxpayer, which was ap- 
proved by the Circuit Court of Appeals for 
the Second Circuit, was that the words of 
Section 31(b) meant that the dividend should 
be deemed to have been paid from the most 
recent accumulation of profits which, before 
payment of the dividend, appeared on the 
books as having been added to the undivided 
profits or surplus account of the fiscal year. 
As the books of the corporation here involved 
had shown at the conclusion of the previous 
fiscal (and calendar) year an undivided sur- 
plus more than sufficient to pay the dividends 
actually declared during the following year, 
it was urged that the income was taxable at 
the earlier rate. With this conclusion a five- 
to-four majority of the Supreme Court disa- 
greed, and judgment was reversed. 


Mr. Justice Brandeis delivered the opinion 
of the Court. In the first place he pointed 
out that by grafting upon Section 31(b) the 
implied condition that the section applied only 
if at the time of the payment of the dividend 
there was on hand an undistributed part of 
the taxable earnings of some prior fiscal year, 


it would bring about a discrimination in favor 
of corporations which happened to have such 
a surplus on December 31, 1917, when the 
higher rate went into effect. 


In the second 


place he considered the ordinary meaning in 
business and accounting of the terms used in 
the section. He said: 


Congress did not use the words “surplus ac- 
count” or “undivided profits account.” Its lan- 
guage is “undivided profits or surplus.” The 
word “surplus” is a term commonly employed in 
corporate finance and accounting to designate 
an account on corporate books. But this is not 
true of the words “undivided profits.” The sur- 
plus account represents the net assets of a cor- 
poration in excess of all liabilities including its 
capital stock. This surplus may be “paid-in 
surplus,” as where the stock is issued at a price 
above par. It may be “earned surplus,” as where 
it was derived wholly from undistributed profits. 
Or it may, among other things, represent the 
increase in valuation of land or other assets 
made upon a revaluation of the company’s fixed 
property (citing case). As used in Section 
31(b) the term undoubtedly means that part of 
the surplus which was derived from profits which, 
at the close of earlier annual accounting periods, 
were carried into the surplus account as undis- 
tributed profits. On the other hand, the term 
“undivided profits” has not acquired in corporate 
finance and accounting a like fixed meaning. 
It is not known as designating generally in busi- 
ness an account on the corporation’s books, as 
distinguished from profits actually earned but not 
yet distributed. Few business corporations estab- 
lish an “undivided profits” account. By most 
corporations the term “undivided profits” is em- 
ployed to describe profits which have neither 
been distributed as dividends nor carried to sur- 
plus account upon the closing of the books; 
that is, current undistributed earnings. 


The alternative construction, he pointed out, 
would have enabled corporations to escape 
paying the high war tax by asserting that the 
dividends were paid out of earnings of earlier 
years. 

Mr. Justice Van Devanter, Mr. Justice Me- 
Reynolds, Mr. Justice Sutherland and Mr. 
Justice Butler dissented. 


Argued by Mr. Alfred A. Wheat for peti- 
tioner and by Messrs. Matthew C. Fleming 
and Paul Armitage for respondents. 





In the ensuing number of the Bulletin 
will begin an exceedingly interesting and 
valuable legal discussion, “‘The Colorado 
River Compact,”” by Reuel Leslie Olson, 
Professor of Law, University of Southern 
California. 
of study to this matter, and is an authority 
on the subject. Watch for the next issue 
of the Bulletin.—The Editor. 


Dr. Olson has devoted years 
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PROGRAM FOR PROCEDURAL 
REFORM 
(Continued from Page 11) 
instead of by rules imposed by legislatures. 
Pleading and practice must be governed in 
accordance with simple, scientific rules of 
court, instead of by rigid, inflexible statutes 
foisted on the Bar by legislative act. Pro- 
cedure is not a subject for legislative enact- 
ment. The power to prepare rules and regu- 
lations for Nisi Prius courts should properly 
vest in the Supreme Appellate Courts of the 
States, and in the Supreme Court of the United 
States, and this field should not be subject to 
legislative encroachment. It is to be noted 
that when the United States Court for China 
was established in 1906 it was given full rule- 
The Court of Customs Ap- 
peals was vested with similar authority in 


making power. 


1909. The Interstate Commerce Commission, 
the Board of Tax Appeals, the Federal Trade 
Commission, and the Federal Power Commis- 
sion all function with full rule-making power, 

In some States there is no disinclination to 
withhold the rule-making power from the 
courts, where it properly belongs, and the 
position has been taken by some that the rule. 
making power logically and naturally inheres 
in the courts, and that the Legislature, being 
without authority to deprive the courts of this 
power, it is only necessary for the courts to 
assume their very natural functions. It is of 
particular interest to lawyers in general to ob- 
serve that the agencies, which are now oper- 
ating for uniformity in statutes, uniformity in 
procedure, and uniformity in decision, are all 
agencies created and controlled by the Amer- 
ican Bar Association. 
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RECOGNITION OF FOREIGN 
DECREES OF DIVORCE 


(Continued from Page 8) 
gether. This is substantially the famous Had- 
dock case. It will be recalled that the U. S. 
Supreme Court held that the ex parte decree 
of the husband, obtained in Connecticut, was 
not entitled to recognition in another state, 
under the full faith and credit clause, al- 
though the majority opinion proceeded upon 
the assumption that the decree Mr. Haddock 
had obtained in Connecticut was valid in that 
state because of the inherent power which all 
governments must possess over the marriage 
relation, its formation and dissolution as re- 
gards its own citizens. It would therefore 
seem to follow that in the State of Connecti- 
cut Mr. Haddock’s status was that of an un- 
married man and that he was legally free to 
contract another marriage, which he did, in 
fact, but that in the State of New York he 
was still the lawful husband of the first Mrs. 
Haddock. The reasoning by which this anom- 
alous result was reached may perhaps be re- 
examined with profit. Mr. Haddock, of course, 
to get his decree in Connecticut must have 
been able to convince the court that he was 
domiciled there and that he was the innocent 
party. If then he was the innocent party it 
would seem to necessarily follow that he took 
with him the marital status, thereby giving 
to the court jurisdiction of the subject mat- 
ter—the res—as well as submitting himself to 
the jurisdiction by filing the suit, and there- 
fore the judgment would be entitled to recog- 
nition everywhere. But before any such con- 
clusion is to be accepted another query must 
be made. And that is, what was, in fact, the 
nature of the jurisdiction the Connecticut 
court had acquired? We are familiar with 
the proposition that before a judgment of a 
court of one state is entitled to recognition 
by the court of another state, the court ren- 
dering the original judgment must have had 
proper jurisdiction. Now did the Connecticut 
court have such jurisdiction as to entitle its 
decree to recognition by the courts of other 
states? The fact that the court of the first 
jurisdiction assumes that it has proper juris- 
diction is not sufficient to foreclose the mat- 
ter; neither is the fact that the court render- 
ing the original judgment recites in its record 
all necessary jurisdictional facts conclusive. 
The judgment may still be attacked collat- 
erally for lack of jurisdiction. This propo- 
sition was announced at an early date by our 
U. S. Supreme Court in Thompson vy. Whit- 


man (18 Wall. 45) and has since frequently 
been repeated. This is also the rule in Cali- 
fornia, as shown by such cases as In re James 
(99 Cal. 374), and many others. 

Now let us see what the situation is. The 
court of the second jurisdiction may find, as 
the New York court did in the Haddock case, 
that the one who obtained the decree in the 
first jurisdiction was the guilty party and by 
reason of being the guilty party, or deserter, 
as in that case, did not take with him the res 
or marital status and therefore the res re- 
mained in that jurisdiction with the party 
that court finds to be the innocent party. 
Therefore, the innocent party could not be 
deemed even to be constructively within the 
first jurisdiction, and was not individually 
domiciled in said jurisdiction and was only 
constructively served. The conclusion then 
reached is that the court granting the first 
decree did not acquire such jurisdiction of 
the marital status or res, or of the defendant 
personally as to compel the courts of other 
states to recognize its decree. 

One of the difficulties presented is the fact 
that the court of each jurisdiction has reached 
a different conclusion as to which of the 
parties was at fault. Which court’s conclu- 
sion on this question is entitled to the greater 
weight? It must be remembered that the or- 
iginal decree was granted on an ex parte ap- 
plication; that the defendant in that action 
did not appear; and that there was no contest. 
Under such circumstances it is relatively easy 
for a plaintiff in such a situation to make out 
a sufficient case to get a decree. However, in 
the second jurisdiction both parties are before 
the court; the case is contested; both sides 
may be heard from. There is therefore less 
opportunity to impose upon the court and a 
far greater probability that the court will 
make a correct finding as to who was really 
at fault, and therefore it seems more reason- 
able to give conclusive effect to the finding of 
the court in the second jurisdiction. 

The result may perhaps also be supported 
upon another theory by starting with what 
seems to be an accepted doctrine, viz., that 
each state maintains a complete and exclusive 
jurisdiction, for most purposes, over all per- 
sons and things within its territorial limits 
and particularly the wide scope of authority 
which each government possesses, according to 
its policy, over the contract of marriage and 
its dissolution. As pointed out by Mr. Justice 
White, if one government, because of author- 
ity over its own citizen, has the right to dis- 
solve the marriage tie between one of its 
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citizens and that of another jurisdiction, it 
must follow that no government possesses as 
to its own citizens complete power over the 
marriage relation and its dissolution even 
within its own territorial limits. For if it be 
that one government, by virtue of its authority 
over its own citizen, may dissolve the mar- 
riage bond as to citizens of another govern- 
ment, other governments would have a similar 
power, and hence the right of every govern- 
ment as to its own citizens might be rendered 
nugatory by the exercise of the power by 
some other government. This anomalous re- 
sult is made more manifest when we consider 
that at the time the constitution was adopted, 
the states possessed full power over the sub- 
ject of marriage and divorce and that prior 
to its adoption the extent to which one state 
would recognize a divorce decree obtained in 
another depended upon its conception of duty 
and comity. It must also be remembered that 
the constitution delegated no authority to the 
government of the United States on the subject 
of marriage and divorce. And yet, if a de- 
cree such as Mr. Haddock obtained in Con- 
necticut had to be recognized by the other 
states because of the full faith and credit 
clause, it would follow that the destruction 
of the power of the state over the dissolution 
of marriage, as to its own citizens, would be 
brought about by the operation of this clause 
of the constitution. And as the government 
of the United States has no delegated authority 
on the subject, that government would be 
powerless to prevent the evil thus brought 
about by the full faith and credit clause. Thus 
neither the state nor the federal government 
would be able to exert that power over the 
marriage tie possessed by every other civilized 
government. 

I fully appreciate that there are’ many 
cogent arguments that may be made for a 
different ruling in such a case, but it would 
probably not be profitable here to enter into 
an academic discussion of these various 
theories. They have been very admirably 
stated by the judges who dissented in the Had- 
dock case and by many of our very able legal 
thinkers and writers who have criticized the 
majority opinion even to the extent of becom- 
ing sarcastic. It is true that the decision may 
occasionally place an individual in an awk- 
ward situation, but it is perhaps also true 
that a contrary decision would have. resulted 
in placing other individuals in just as unfor- 
tunate positions. But, at any rate, whether 


we agree with the decision of the majority of 
the U. S. Supreme Court in that case or not, 


or with the reasoning by which the result was 
reached, it still remains the law. 

In our own state we find the Haddock case 
referred to apparently with approval in the 
case of Bruguiere v. Bruguiere (172 Cal. 199), 
In that case the parties lived in San Francisco 
as husband and wife. The husband aban. 
doned the wife without cause and went to 
Nevada. After having stayed there for the 
period fixed by the Nevada statute he secured 
a divorce upon service by publication. He 
later married and came back to California to 
live with his second wife. Up to this point 
the facts are exactly in line with the Haddock 
case. But then, the first wife, knowing of the 
Nevada decree, went east and married another 
man. She later learned that the Nevada de- 
cree was not valid because the residence was 
not bona fide and had her second marriage 
annulled on the ground that she was _ not 
legally divorced and therefore could not 
legally remarry. After securing the annul- 
ment of her second marriage she came back 
to California and started a separate mainte- 
nance suit against Mr. Bruguiere. He set up 
the Nevada decree. Our Supreme Court dis- 
cussed the Haddock case at considerable 
length and closed their discussion by this 
statement: “Upon the principles thus estab- 
lished, it seems clear that the decree obtained 
by the husband in Nevada is not binding upon 
the courts of California, even if his residence 
there was bona fide.” It is true that this state- 
ment is dictum, because the court finally held 
that the wife was estopped to question the 
validity of the Nevada decree, because she 
had acted upon it by her subsequent marriage, 
but it shows the attitude of our own Court 
on the question. 

We should now consider what might per- 
haps be termed a limitation upon the doctrine 
of the Haddock case. This limitation is il- 
lustrated by the situation where the parties 
are domiciled in and have lived together in a 
particular state and one of them wrongfully 
abandons the other and flees to another juris- 
diction. The courts of the state where the 
parties last lived together, which is known as 
the “matrimonial domicile,” have jurisdiction, 
under the authority of Atherton v. Atherton 
(181 U. S. 155), to render a decree which 
will be entitled to full faith and credit under 
the constitution even upon constructive ser- 
vice, since they have jurisdiction of the party 
there domiciled and of the marital status or 
res. It seems that one of the theories upon 
which this conclusion is reached is that since 
the absent party is unjustifiably away, that 
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party cannot, by reason of the wrongful act, 
take along the marital status and that there- 
fore the marital status or res must remain 
with the innocent party in the domicile of 
matrimony, thereby giving to the courts of 
that state such jurisdiction that they can 
render a decree that is entitled to recognition 
in all other states. 

Another theory upon which the same result 
is reached is to disregard the unjustifiable ab- 
sence and treat the absent party’s domicile as 
still being in the state of the “matrimonial 
domicile” for the purpose of the dissolution 
of the marriage. This might be called a con- 
structive domicile. 

But whatever theory is followed a practical 
dificulty is encountered which is very hard to 
solve upon any very satisfactory and logical 
basis. You will recall that I have already 
pointed out that the U. S. Supreme Court held 
at a fairly early date that the jurisdiction of 
the court granting the original decree might 
be inquired into when recognition was sought 
for that decree in the courts of another state. 
You will also recall that this was done in the 
Haddock case. 

In the Atherton case the situation was this: 
Atherton and his wife were domiciled in and 
lived together in Kentucky, Mrs. Atherton 
went away to New York. Mr. Atherton con- 
tinued to live in Kentucky and later filed an 
action for divorce in the Kentucky court, se- 
curing only constructive service upon the de- 
fendant wife. The Kentucky court found he 
was the innocent party and accordingly 
granted him a decree. The wife in the mean- 
time had started an action for separate main- 
tenance in New York. Atherton appeared 
and set up his Kentucky decree. The New 
York court refused to recognize it and found 
that the wife was the innocent party and ac- 
cordingly granted her a decree. The U. S. 
Supreme Court then held that the finding of 
the Kentucky court that the husband was the 
innocent party, and its decree accordingly 
upon only constructive service, was conclusive 
upon the wife and the New York court be- 
cause the domicile of the husband and the 
domicile of matrimony were both in that jur- 
isdiction. Such reasoning, however, does not 
seem to be altogether persuasive. Because 
the conclusion reached on this point in this 
case seemed inconsistent with that reached in 
the Haddock case, Mr. Justice Holmes stated 
in his dissent to the latter case that he thought 
the Atherton case was overruled by the ma- 
jority opinion in the Haddock case. This 
opinion was shared in for some time by many 


of our very able legal writers. But such 
seems not to be the case, for the Atherton case 
was later followed in Thompson v. Thompson 
(226 U.S. 551). 

Now suppose that instead of filing his 
action for divorce in Kentucky, Mr. Atherton 
had moved to some other state and established 
a bona fide domicile and lived there the re- 
quired time. Would he have been able to 
secure a decree there upon constructive ser- 
vice which would have been entitled to recog- 
nition in other states under Article 4, Sec- 
tion 1, of the Constitution? So far as the 
writer knows, this question has not been 
passed upon by the U. S. Supreme Court. 
Its solution depends upon what is meant by 
the term “matrimonial domicile.” It may 
mean the place where the parties last lived to- 
gether as husband and wife; or, it may mean 
the place where one spouse is rightfully domi- 
ciled and where the other ought to be to ful- 
fill the marital obligation. The latter view 
has been taken in a few decisions, of which 
Parker v. Parker (222 Fed. 186) and Mont- 
morency v. Montmorency (139 S. W. 1168) 
are typical. However, a majority of our courts 
have either held or assumed that the doctrine 
of “matrimonial domicile” should be confined 
to the place where the parties last lived to- 
gether as husband and wife. 

We may now consider the case where one 
party has gone to another jurisdiction for 
the purpose of securing a divorce and has 
stayed there long enough to meet the local 
statutory requirements, neither of the parties 
being in fact domiciled in the jurisdiction. 
Under this heading I shall discuss the status 
of Yucatan divorce decrees in our courts. 
Many of you, no doubt, have received, as I 
did some months ago, a circular letter from a 
Yucatan attorney soliciting the business of 
clients who might be desirous of securing a 
Yucatan decree and also giving a general out- 
line of the requirements to be met in order to 
get such a decree. As I recall that letter the 
principal requirement was sufficient money to 
pay the state and national tax, court costs and 
attorney’s fee—209% of which fee would be 
remitted to the forwarding attorney. So far 
as the expenditure of time on the part of 
the plaintiff was concerned, that was a rela- 
tively insignificant matter. The whole thing 
could be handled in the space of from ten 
days to two weeks. It further appeared that 
there was no necessity of going to the trouble 
of sending any notice to the defendant. From 
this it is clear that there is not even a color- 
able attempt to meet the requirements of 
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jurisdiction that our courts hold are necessary 
to entitle a foreign decree to recognition. 
Since the jurisdiction of the court granting 
the original decree may be inquired into, it 
would seem that in the ordinary case it would 
be relatively easy to show lack of bona fide 
residence or domicile. Furthermore, such a 
course of conduct would perpetrate a fraud 
upon our courts and our citizens, which our 
courts would not permit. Also the fact that 
no notice is required to be sent to the de- 
fendant is so contrary to our notion of due 
process of law that it would be against our 
public policy to recognize such decrees. 

So far as the writer knows, no appellate 
court in the United States has yet passed upon 
the validity of these Yucatan decrees. They 
have, however, been passed upon by the 
Superior Courts of this state. The first case, 
Dinsmore v. Dinsmore, came up in March of 
this year before Judge Johnson of San Fran- 
cisco. As reported in the daily press, it ap- 
pears that Mr. Dinsmore went down to Yuca- 
tan in November, 1924, and there secured a 
divorce without Mrs. Dinsmore’s knowledge. 
On his way back to California he married a 
San Francisco school teacher in Mexicali. Mrs. 
Dinsmore filed suit against her husband, who 
set up the Yucatan decree. Judge Johnson 
held that the Yucatan decree was not entitled 
to recognition by the courts of this state and 
consequently was no defense. Among other 
things Judge Johnson is reported to have said: 
“No principle of international law requires 
the courts of this state to permit a fraud on a 
citizen of California; and it is always within 
the sovereignty of the State of California to 
deny recognition to any foreign judgment 
which is in fraud of the law of the land. Not 
only because of lack of jurisdiction is the 
Yucatan decree- repugnant to our system of 
jurisprudence,” he said, “but equally so be- 
cause of the secrecy with which the decree 
was procured.” 

The validity of a Yucatan decree was 
passed upon by Judge Summerfield on the 
21st of September in an annulment action 
brought by Winfield Scott, Jr., against 
Eunice Lorraine Ginter, No. D-42526. Judge 
Summerfield also held the Yucatan decree in- 
valid. These decisions would seem to be 
abundantly justified both upon reason and 
principle. 

The result would still seem to be the same 
even if the defendant were given notice, such 
as service by publication. It has been held 
by the U. S. Supreme Court in Bell v. Bell 
(181 U. S. 175) and Streitwolf v. Streitwolf 


(181 U. S. 179) that a decree rendered by 
one of our states under such circumstances 
is not entitled to recognition in another under 
Article 4, Section 1, of the Constitution. Both 
of these cases were cited with approval by 
Mr. Chief Justice Waste in Anthony v. Tarp. 
ley, supra. In that case he made the further 
observation that, “In order to entitle one to 
maintain a divorce action the residence must 
be bona fide. Going into another state with 
the intention of returning to this, when the 
divorce has been procured, is not the estab- 
lishment of a bona fide residence or domicile.” 
It does not seem likely that we would recog- 
nize a Mexican decree on the principles of 
comity when we would not be compelled to 
recognize a decree granted by the courts of 
a sister state under the same circumstances. 
But the situation has been complicated in 
some cases by the fact that the defendant has 
appeared in the action. Will this give the 
court jurisdiction so that it may grant a valid 
decree? That question was presented to the 
U. S. Supreme Court in case of Andrews v. 
Andrews (181 U. S. 155). The issue in the 
Andrews case arose in this way: Andrews 
had obtained a decree of divorce in South 
Dakota, in which state he had taken up a 
residence for the time prescribed by law, but 
in which he had never acquired a bona fide 
domicile. The referee had found, and his 
finding was accepted by the court, that “his 
(Andrews’) intention was to become a resi- 
dent of that state for the purpose of getting 
a divorce and to that end to do all that was 
needful to make him such a resident.” The 
defendant in the South Dakota suit entered a 
personal appearance, pleaded, and for a while, 
at least, contested the action, though her con- 
test was afterwards abandoned. Andrews’ 
divorce was granted and he moved back to 
Massachusetts, where he married again and 
subsequently died. The contest was between 
the first and second Mrs. Andrews as to the 
right to administer his estate, each claiming 
to be the widow. Since the question of jur- 
isdiction of the South Dakota court might be 
inquired into and the decree collaterally at- 
tacked under the previous decisions of the 
U. S. Supreme Court, it was held that the 
decree was invalid because there was not a 
bona fide domicile and that neither the ap- 
pearance of the defendant nor the consent of 
the parties could confer jurisdiction over the 
subject matter. This case was followed and 


quoted at length by Mr. Chief Justice Waste 
in Anthony v. Tarpley, supra. 
It seems to the writer that the principles 
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of the Andrews case offer a solution to the 
question as to how far decrees rendered by 
French courts will be recognized in this coun- 
try on the principles of international comity. 
It would perhaps first be well to make at 
least a cursory examination of the requisites 
for obtaining a divorce in the French courts. 

It is said that in order to give the French 
court jurisdiction of an action for divorce the 
plaintiff must be domiciled in France. But 
it should be remembered that the term “domi- 
cile” as used and understood in French law 
does not mean the same thing as it means in 
our law. In France it means nothing more 
than residence, so that the rule is that a 
plaintiff must be resident in France in order 
to give the French courts jurisdiction. It is 
also said that if this residence is in good faith 
no length of time is required to establish it. 
Thus one may go to France with the inten- 
tion of residing there and immediately estab- 
lish such a residence as to give the court 
jurisdiction. 

While the French law still seems to follow 
the old theory that the domicile of the wife is 
the domicile of the husband, yet, as a practi- 
cal matter, the French courts take the position 
that since under our law a woman may ac- 
quire a domicile separate and apart from that 
of the husband, she may have the same privi- 
lege in France. So, at the outset of the litiga- 
tion, the French judge designates a separate 
domicile for the wife by a formal order. 

In an attempt to insure recognition of the 
French decrees in our courts it is the usual 
practice to get personal jurisdiction of the de- 
fendant. This is done by getting personal 
service of process upon the defendant within 
the jurisdiction of the French court, or an 
appearance by counsel for defendant through 
a warrant of attorney. 

As to whether or not French decrees will be 
recognized by the courts of the United States 
depends very largely upon the facts and cir- 
cumstance in each particular case. If one of 
the parties has established a bona fide domi- 
cile there in the sense in which that term is 
used and understood in our law and the other 
party is either personally served within the 
jurisdiction of the court or voluntarily ap- 
pears through counsel, it would seem clear 
that the court had acquired proper jurisdic- 
tion to award a decree which would be recog- 
nized by the courts of this country under the 
principles of comity. This proposition is 
fairly illustrated by the case of Lie v. Lie 
(96 N. Y. Mise. 3). In this case it appeared 
that after the husband and wife had for some 


years lived in New York the wife went to 
Norway in 1913. In 1915 the husband fol- 
lowed her to Norway and there obtained a 
decree of divorce against her. The defendant 
wife continued to live there and later married 
in Norway. The first husband came back to 
New York and filed another suit against her, 
alleging her cohabitation with the second hus- 
band was adulterous on the theory that they 
were not legally divorced on the ground that 
the court of Norway did not have jurisdiction. 
It would seem that the Norway court might 
very reasonably have found that the defendant 
wife who had lived there for two years had 
established a domicile there. It was also 
clear that her going to Norway was not for the 
purpose of procuring a divorce and perpetrat- 
ing a fraud either upon our courts or upon 
one of our citizens since she was the defendant 
in the action. It should also be remembered 
both parties were before the court. In view 
of these facts and circumstance the New York 
court very properly held that the Norway 
court had jurisdiction and that the decree 
rendered by it was entitled to recognition by 
their courts. 

If, on the other hand, actual domicile in 
the American sense does not in fact exist at 
the time the action is filed in a French court, 
it seems very likely that our courts will hold 
that the subject matter was not within the 
jurisdiction of the French courts and that their 
decree is not entitled to extra-territorial effect. 
To hold otherwise would be to give to a decree 
of a foreign tribunal greater extra-territorial 
effect than is given to the decree of a court of 
a sister state and we can hardly suppose that 
this will be done. The Wisconsin court fol- 
lowed this principle in St. Cure v. Lindsfelt 
(52 N. W. 308) in refusing to recognize a 
decree.rendered in Sweden in favor of the wife 
while both parties were domiciled in that 
state. This is also the view taken by the Eng- 
lish courts. A good illustration of the rule in 
England is Shaw v. Gould (L. R. 3, H. L. 55) 
in which the House of Lords held void in Eng- 
land a Scotch divorce granted to English sub- 
jects on mere residence without legal domicile, 
even though the question at issue with regard 
to such divorce was the legitimacy of children 
born of a subsequent attempted marriage of 
one of the parties. 

The situation presented to the English 
courts in dealing with Scotch divorces, at a 
time when Scotch courts required something 
less than domicile, is the situation that will be 
presented to American courts in dealing with 
French divorces to Americans under a require- 
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ment of residence that is less than domicile. 
Bearing in mind that the general principles 
enunciated by our courts on this question of 
conflict of laws are the same as those recog- 
nized in England, the conclusion seems justi- 
fied that the attitude to be taken by our courts 
with regard to French decrees will be the same 
as that taken by English courts with regard to 
Scotch decrees. 


So far as I can find there is only one Amer- 
ican case which is out of harmony with the 
views expressed above. That is, the case of 
Gould v. Gould, decided in 1923, by the New 
York Court of Appeals and reported in 275 
N. Y. 14 and 138 N. E. 490. The facts in the 
case were very unusual anl undoubtedly made 
a strong appeal to the court. The husband 
was originally domiciled in New York and, 
according to the decree of the French court, 
maintained his legal domicile in that state. 
He was married in Scotland and he and his 
wife took up their matrimonial domicile in 
France and had lived there together for about 
six years before any dissention developed be- 
tween them. Both parties instituted suits for 
divorce in French courts and a decree was 
finally granted to the husband. The Court of 
Appeals, in discussing the case, states that 
after the marriage the parties “came to reside 
permanently in France.” It also says that 
even at the time of the litigation in New York 
the husband had “no apparent intention to 
return to this state . . . but to permanently 
reside in France.” These facts would appear 
to shaw the animus manendi and would have 
justified a finding that legal domicile existed 
in France, but for the fact that the French 
decree itself had recited that the husband was 
domiciled in New York. Both the Appellate 
Division and the Court of Appeals sustained 
the validity of this decree in New York, in- 
fluenced undoubtedly by the strong appeal of 
the particular facts of the case. 


The Appellate Division based its opinion on 
the theory that jurisdiction may be based on 
a “matrimonial domicile” at a place where 
neither of the spouses has a legal domicile, 
citing as authority for this conclusion the 
decisions of the U. S. Supreme Court in the 
Haddock, Atherton and Thompson cases. It 
is, however, apparent that these decisions are 
not authority for this conclusion because in 


the Atherton and Thompson cases there ex. 
isted both the “matrimonial domicile” and 
individual domicile of the plaintiff and hence 
both decrees were recognized, while in Had. 
dock’s Connecticut case one of these elements 
was absent and the decree was not recognized, 
It is interesting to note, however, that the 
Court of Appeals does not repeat the views 
of the Appellate Division in this respect, but 
simply rests its decision upon the statement 
that, while in the absence of a legal domicile 
it is not required to recognize a foreign decree, 
it is not, under the particular facts of the 
Gould case. a violation of the public policy of 
the state of New York for it to do so. 


While others may very rationally disagree 
with respect to the theories advanced regard- 
ing the proposition last discussed, it is sub- 
mitted that most, if not all of us, will agree 
with the next proposition, viz., that if one of 
our citizens goes to France merely for the 
purpose of staying there long enough to 
secure a divorce decree and then immediately 
returning to this country, such a decree is not 
entitled to recognition by our courts even 
though the defendant is personally served in 
France or appears through an attorney. Such 
conduct would seem to very clearly show there 
was no bona fide residence or domicile and 
to constitute a fraud upon our courts in a 
matter in which the state as a third party is 
vitally interested. Since our U. S. Supreme 
Court has already very definitely held in the 
Andrews case, as previously pointed out, that 
consent of the parties cannot confer jurisdic- 
tion and since the question of jurisdiction 
may be inquired into, it would seem to inevi- 
tably follow that if the defendant could show 
lack of good faith on the part of the plaintiff 
our courts would not recognize the decree. 
That California courts will come to this con- 
clusion, when the question is presented to 
them, is indicated by the fact that we have 
already approved the Andrews case. This was 
the conclusion reached by our local Superior 
Court in May of this year in the case of Go- 
dissort v. Godissort, in which Judge Hollzer 
held that the decree which had previously 
been obtained in Paris was not valid. This 
would seem to be the only reasonable and 
logical conclusion that could be reached under 
our established public policy and legal prin- 
ciples. 
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